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Ms. WiLLIS. I know that there are artists, whose work and whose
concerts are on the Internet via Webcasts, and I am sure they are
getting compensated. Other than the fact that those performances
usually occur on the record company’s site, so that may be viewed
as just promotion.

Mr. CoBLE. It thank the gentleman. Gentlelady from California.

Ms. LOFGREN. For the professor. I have read your testimony with
great interest because you have addressed issues that really others
have not.

On page 2 of your written testimony you express anxiety, I guess,
about the potential to require online service providers to essentially
monitor their communication in order to avoid liability. And you
also on page 4 express concern about the need to impose prior cen-
sorship as well as an elimination of due process in making deter-
minations.

Could you give me some examples? Are you concerned that e-
mail would be monitored, or is it more the Use Net type of situa-
tion? Specifically, what are you concerned about, and would a good
encryption technology resolve your concerns?

Mr. CoBLE. And professor, if you could do this quickly.
cho?e, how about the response by mail? Would you mind doing

at?

Ms. LOFGREN. I bet he can do it in under 30 seconds.

Mr. COBLE. All right, go ahead professor.

Mr. OAkLEY. I think we do not have too much concern abcut
monitoring e-mail, but we do have concern about having to monitor
the Web sites of all of our students, or all of the users who might
use a library platform as an arm ramp to the Internet. And if they
build Web sites there and so on; if we have to monitor those
that——

Ms. LOFGREN. That is not a privacy issue because the Web site
is meant to be seen.

Mr. OAKLEY. Well, that is true. But we would have to go in
ahead of time to ensure our own protection, and make sure that we

that it was okay.

Ms. LOFGREN. I get it.

Mr. OAKLEY. So it is sort of prior censorship kind of problem.

Ms. LOFGREN. I get it.

Mr. OAKLEY. Actually, I am troubled—and here is I guess where
I get challenged by the 30 seconds. But I am troubled by the
encryption technology, because I have a strong feeling that that is
liable to tip the balance very strongly, the copyright balance that
has been built so carefully—tip the balance very strongly in favor
of copyright owners. I do not know where fair use comes into that.
I do not know where the library exemptions come into that. And
so I do worry about the encryption technology if it is not balanced.

Ms. LOFGREN. Or watermarking and takedown.

Mr. CoBLE. Folks, pardon my anxiety. We are in a hurry. I thank
you all for being here.

This concludes the testimony for today. The Subcommittee will
stand in recess until 10:00 a.m. tomorrow morning in this room.
[Whereupon, at 4:28 p.m., the Subcommittee was adjourned.]

H.R. 2281, WIPC COPYRIGHT TREATIES IMPLE-
MENTATION ACT; AND H.R. 2180, ONLINE
COPYRIGHT LIABILITY LIMITATION ACT

WEDNESDAY, SEPTEMBER 17, 1997

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to call, at 10 a.m., in room
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Staff Assistant; Robert Raben, Minority Counsel; and Stephanie
Pemte!r.s,é\ginori Clkosunsel.

. COBLE. Folks, we are going to try to start in a timely way.
I had planned to just have my opening statement and Mr. l-};-ank)”s
opening statement, but the gentleman from Virginia insisted that
he give an 9penin'il:tahement, 80 I will recognize the gentleman
from Virginia at this time. We have to clear this room by 1:30
today. The full Judiciary Committee will meet at this time.

So the gentleman from Virginia is recognized for 5 minutes.

Mr. BOUCHER. Thank you very much, Mr. Chairman. I greatly
appreciate the Chair'’s indulgence in permiting Members to offer
opening statements. I think that is an important gan of our proc-
ess, and I want to extend my appreciation to the Chair for permit-
ting that to occur during the course of this hearing.

Mr. Chairman, in his testimony yesterday Commissioner Leh-
man confirmed that the adoption of a punishment for the manufac-
turer of devices such as general purpose computers and recorders
is not necessary for the implementation of WIPO treaﬁy He
correctly stated that the United States could take an enti dif-
ferent and, I think, more positive appronfch by adol],:ting legislation

, but instead

that does not punizh the manufacturer of devices pun-
ishes conduct that is directly tied to the active infri nt.

_In fact, the subcommittee should know that the Conven-
tion which drafted the treaty rej language which would have

rejected i

required punishment of the manufacturer of devices. Such a pro-

posal was, in fact, put forth by the Finnish delegate Mr. Liedes,

v.no was given responsibility for preparing the imitial draft of the

WIPO treaty. He headed what was known as the committee of ex-

perts, and that committee under his leadership proposed to the
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WIPO Conference that—an ::pmach that would punish the manu-
facturer of devices be included.

Orposition to the device-oriented approach was expressed by nu-
merous countries, and as a result the device-oriented approach was
abandoned. It is not required by the treaty. And yet the device-ori-
ented app! which was rejected at the Geneva conference, has
now and is at the core of the administration’s rec-
ommendat:lo:o for ﬂi,mplem%lfx‘taio?e;f l:;lw Wﬂ;l‘;O treaty. 'élhat a

roach is at the core islation that is presen ypens-
lp;lf before the subcommittee.

share the concerns about the approach which punishes the

manufacturer of devices which were voiced by many nations in the
Geneva conference. The languaﬁ‘e embodied in the implementi;s
bill would effectively overturn the long-settled law of the Uni
States as annoum:eg by the Supreme Court in its BetaMax deci-
gion. Ir: that case the Court held that the manufacturer of a device
is not subject to suit under the copyright law if the device has a
single substantial noninfringing use notwithstanding the presence
of 1 ing uses. Using that rationale, the Court held that Son
was not liable for manufacture of the BetaMax VCR even tho
the VCR was on occasion used for the purpose of infringing copy-
rights. The fact that the VCR had noninfringing uses, such as time
shifting and the recording of programs, the recording of which was
fully authorized under the copynight law, was enough to sanction
tpa}:tdl:vice and render the manufacturer not liable under the copy-
rig| w.

That case is the state of our law today with respect to devices
that have both infringing and noninfringing uses. It is that subtle
law which the treaty implementing the bill now before the sub-
committee, the bill that is before the subcommittee, would effec-
tively overturn. If that bill becomes law, the equipment manufac-
turers would become liable in instances where their devices had le-

itimate uses. The consequence, I fear, would be a reluctance to
ring promising new technology to market or to continue the man-
ufacture of existing technology that has potential infringing uses.

What is needed, Mr. Chairman, is a more thoughtful approach,
one clearly contemplated by the WIPO convention which rejected
the device-orien approach, one consistent with well-settled
American :gfynfht law, and one that will not inhibit the manufac-
ture and sale of information technology. During the next several
weeks it is my intention to offer as legislation that better approach.
It will not Hunish the manufacturers of information appliances. In-
stead it will punish the people who infringe copyrights by their act
of circumventing anticopy protections. Not only is this a proach
consistent with the WllgO treaty’s requirements, as Mr. Lehman
confirmed yesterday, but it is much more in keeping with tradi-
tional notions of copyright protection in the United States.

1 also intend to take the opportunity of the introduction of this
bill to address several other important concerns. The bill would
make it clear that the fair use doctrine :ﬂvlies with full force in
the digital environment. The measure would also address the con-
cerrs of libraries and educators and consumers of lite products
by offering assurances of the ?plicability of the first sale doctrine
in the digital environment, and it will be—and it will fully author-

ize educators to use dated networks for distance learning in the
sgqlemannerinwhichthaymfpmenﬂyusingbroadeutule-
vision und.closed-cimxit television for those same purposes.

Mr. Chairman, I appreciate your Fat;encempermxmngtheoﬂ'er-
of this opening statement, and I commend these subjects to the
ommittee for their consideration and will look forward to dis-

cusgin.y these various issues with Members during the coming

weeks.
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templated by the WIPO convention which rejected the device-oriented
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consistent with well-settled American law and one that will not inhibit manufac-
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(c) It will also fully authorize educators to use data networks for distance learning
in the same way that they now use broadcast and closed circuit television for that
purpose.

1 will look forward to discussing this new and I think better approach to WIPO
treaty implementation with Subcommittee members.

Mr. CoBLE. Howard, how long will yours be?

Mr. BERMAN. Not as long.

Mr. COBLE. We have a vote on the floor in a couple of minutes.
Could do it?

Mr. BERMAN. Yes.

Mr. CoBLE. We have a vote on the floor.

Now let’s bear from the gentleman from California. Then we will
stand in recess while we go vote and return.

Gentleman from California.

tified to make what I think are compelling distinctions between the
Betamax analogy and what is attempted to be done in this legisla-
tion with respect to anticircumvention protection. Although the
analogy on conduct versus the manufacturer, some might argue, is
a little bit like goi aﬁertheah‘eetpusherandignonngthedm?
k.i:ﬁpin.butl ink that is too harsh a comparison, and so
wouldn’t make that. But all I wanted to do is read into the record
a res to yesterday's testimony by Roy Neel where he said that
the na case puts our industry at risk.

The Techs Warehouse bulletin board, operated by George Frena,
was the subject of a case that so threatened the U.S. telephone in-
dustry, Playboy Enterprises, Inc., v. Frena. The stock in trade—Mr.

i , I realize it is going to take me a little bit longer. It is
going to take me 2 minutes to read this. I don’t know if you want-

Mr. CoBLE. Why don’t you suspend, and then we will stand in
recess and return from the floor as soon as we can.

[Brief recess.]

Mr. COBLE. The gentleman from California is recognized to con-
tinue his opening statement.

Mr. BERMAN. . Chairman-—wherever you are, Mr. Chairman,
1 am the only })erson who could lose my opening statement between
the starting of it and the finishing of it, and I have this paragraph
that was iomg to be precise, and so I thought I would read it. And
since I—oh, it has appeared.

lI-J'ust wanted to give a little clarification to a comment made yes-
terday by the representative of the United States Telephone Asso-
ciation, where, after a lot of questioning, the one case that came
out that was bothersome to him was Playboy Enterprises v. Frena,
and I just wanted to take a minute to describe it.

The Techs Warehouse bulletin board, which was operated by
George Frena, was the subject of the case that so threatens the
U.S. telephone industry. The stock in trade of this electronic bul-
letin board system was computerized copies of photographs, many
of them described by the court as adult subject matter. These in-
cluded 170 copies of photos taken from 50 editions of Playboy mﬁ
azine. Frena claimed that these photos were uploa by B
users, not by him, and the district court acknowledged that Frena
himself may have been unaware of the copyright infringement.
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However, the court also noted that the images on Frena’s system,
while, quote, essenti exact copies, end of quote, of y's
originals had %m Plasboy’ quote, text ﬂfﬁ%,,,

tndemnrk.mhy oved from o

a in the portion of the opinion explaining
why Frena was ty of trademark infringment u:gn' com-
petition. The court did not consider them re t to the copyright

ent issue; however, they certainly negate Frena's claim
that he did -sot know the material was an infringement of copyright
when it wos uploaded (v his system, so that the case that we are
told puts the telephone company at risk did not involve a telephone
company, did not myolve a who had no participation in mak-
ing infringing material av le over a computer network, and did
notteu:i\:ollve a party who lacked actual knowgedge of the infringing
ma R

Thank you, Mr. Chairman.
Mr. CoBLE. I thank the gentleman.






